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OPINION

FACTS

The defendant pled guilty on May 13, 1994, to theft, a Class C felony, apparently based on
her utilization of her position asadministratrix to steal from her late mother’ sestate. From what we
have been able to glean from the sparse record on appeal, she was sentenced asaRange |, standard
offender to four yearsin the Department of Correction, with thetrial court suspending the sentence
and placing her on four years of supervised probation. Under the terms of her probation, the
defendant was ordered to pay atotal of $7,314 inrestitution and court costs, beginning with aninitial
payment of $50 on June 13, 1994. The defendant’ s probation was apparently revoked in 1998 and



then reinstated, which resulted in the defendant’ sfour-year probation term beginning anew. At that
time, the trial court also apparently reduced her monthly restitution payment to $30."

On October 22, 2001, aprobation viol ationwarrant wasissued agai nst thedefendant, alleging
that she had not made any restitution payments since May 2, 2001, and owed atotal of $6,438.97.
A probation revocation hearing was held before the Dickson County Circuit Court on March 25,
2002. Catherine Stringfield, the defendant’ s probation officer, testified that the defendant had been
orderedto pay $50 per monthwheninitially placed on probationin 1994. She had been charged with
violation of probation in 1998 and, as a result, the court had placed her on probation again for
another four years.? Ms. Stringfield testified that thelast payment the defendant had madewas a$25
payment on March 22, 2002, and that she had also made a $25 payment on October 24, 2001. She
confirmed that, since 1994, the defendant had paid atotal of only $642 of the $7,000 in restitution
that she had been ordered to pay.?

Ms. Stringfield testified that her records showed that the defendant had been employed at a
business called Shiloh from July through September of 2001, had been unemployed from October
2001 through February 2002, and had begun a new job at Fiesta Grill on March 4, 2002. The
defendant had reported to her each month during her employment at Shiloh, but had not made any

1The defendant’ soriginal probation order isincluded in the record, but there is no documentation relating to
her 1998 probation revocation hearing and/or the reduction of her monthly restitution payments. The original 1994
probation order liststhe following special condition: “[t]o pay $7000 restitution and court cost in full. $7314.00 begin
payment of $50.00 on 6-13-94.” Tennessee Code Annotated section 40-35-304 provides in part that when atrial court
directs a defendant to pay restitution to the victim of a crime as acondition of probation, it “shall specify at thetime of
the sentencing hearing the amount and time of payment . .. and may permit payment or performance in installments.
The court may not establish a payment or performance schedule extending beyond the statutory maximum term of
probation supervision that could have been imposed for the offense.” Tenn. Code Ann. 8 40-35-304(c) (1997). Wenote
that it would have been impossible for the defendant to pay thefull amount of restitution and court costs during her four-
year probationary term at the rate of only $50 per month. However, there is nothing in the record to indicate whether
the trial court intended that the defendant’s monthly payments remain at only $50 per month for the duration of her
probationary term, or that her payments extend beyond her four-year probationary period.

2AIthough both Ms. Stringfield and the trial court referred to the defendant’s probation as having been
“extended” for four years, it is apparent from the defendant’s later testimony that what actually occurred in 1998 was
that thetrial judge revoked her probation and ordered her to begin service of her four-year sentence of incarceration, but
then changed his mind, suspending the sentence again and reinstating her original four-year probationary term, which
began anew from that point See State v. Hunter, 1 S.W.3d 643, 644 (Tenn. 1999) (concluding that a trial court may
repeatedly revoke and reinstate defendant’s probation, causing probationary term to begin anew, as long as defendant
has failed to successfully complete full term of original probation) (“[W]e hold that when a trial court has determined
that a probation violation has occurred, it possesses the authority to: (1) order incarceration; (2) order the original
probationary period to commence anew; or (3) extend the remaining period of probation for as much as an additional
two years.” ).

3 Ms. Stringfield testified that she did not know what amount per month the defendant had been ordered to pay
upon the reinstatement of her probation in 1998. Thetrial court stated, however, that, according to records supplied by
his court clerk, the defendant had been ordered to pay $30 per month. The recordsto which the trial court referred are
not included in the record on appeal.
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restitution paymentsduringthat time, telling Ms. Stringfield that she was unabl e to both pay her bills
and make restitution. Ms. Stringfield testified she went on maternity leave at about the time the
defendant’s employment at Shiloh ended. She said when she returned in January the still-
unemployed defendant told her she had beentrying to find work but that it had been difficult because
her car was broken down and it was hard to “get around and take care of her kids too.” Ms.
Stringfield acknowledged on cross-examination that the defendant had reported to her on schedule
and agreed that her falure to pay restitution was her only probation violation.

The thirty-three-year-old defendant, Bernita Hogan, testified that she was a high school
graduate. She said she had two children, ages one and four, who lived with her in ahouse trailer,
for which a portion of the rent was paid by the Housing Authority. Her expensesincluded $122 per
month for rent, a monthly utility payment, which had been $143 that month, and payments made
“when [she could] pay it” for aloan she had obtained through Security Finance. Neither she nor her
children had any health problems. Thefather of one of her children was deceased. Thefather of her
other child had just been released from jail and provided financial support if she needed it, but was
not under any court order to do so.

The defendant stated that she had earned $6.00 per hour at her job at Shiloh, which she had
obtained through atemporary service but which ended in August 2001 when she waslaid off. She
had drawn unemployment benefits from October to January, and had been drawing Aid to Families
with Dependent Children (* AFDC”) from January until March, when shehad started her job at Fiesta
Grill.* She said her unemployment check had been $109, and her AFDC check had been $185, but
did not specify whether these amounts were per week or per month. She testified she had also
received afood stamp allotment during that time, which had ranged from a high of $200 to alow of
$118. Currently shewasworking eight hoursaday, seven daysaweek, inthe*weding department”
[sic] of Fiesta Grill, earning $7.90 per hour.

The defendant said she had worked at “Premdor” from August 2000 until shewasfired in
June 2001, and that by the time she was fired she had been making $7.50 per hour. Complications
with her last pregnancy had prevented her from working for three or four months prior to her
employment at Premdor and she had relied on her AFDC income during that period of time. The
defendant testified she had used the first paycheck from her new job to made a $25 restitution
payment on March 22, afew days before the probation revocation hearing, and that she thought she
had al so made $25 paymentsin October and February. Asked to explain thelengthy periods of time
during which she had not made any payments, shereplied: “I had other bills| was paying, trying to
pay rent, trying to keep a place to live for me and my kids and groceries. This was before | was
getting my food stamps like that, you know.”

4AIthough the defendant’ stestimony at this point in the hearing implied she had received AFDC only during
the period between January and March, her later testimony made it clear that she was still receiving AFDC checks for
her younger child and that she had received them for her older child for at least some period after the child’s birth.
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The defendant testified on cross-examination that she had been fired from Premdor because
she had gotten into an argument with a coworker, who had more seniority. She acknowledged that
both her children had been born out of wedlock while shewas on probation. She had not tried to get
court-ordered child support from either father; but, since April 2001, she had been receiving $175
per month in social security benefits based on the death of her older child’s father and received
AFDC support for the younger child. In addition, the younger child’ s father and his mother helped
her financially whenever they were able. The defendant testified she did not want to go to jail and
that, given another chance, she would make restitution payments when she could. She testified on
redirect that her brother, who was the beneficiary of her mother’'s estate and the recipient of her
court-ordered restitution, helped her financialy when he was able.

Upon questioning by thetrial court, the defendant acknowledged that when she was charged
with violation of probation for nonpayment of restitution in 1998, the trial judge had ordered that
shegotoprison. Shesaidthejudge had, however, called her back that same evening and “ reinstated
[her].” Sheadmitted shehad beeninjail in 1998 on drug chargesthat had been dismissed for failure
to prosecute. She had also spent several monthsin jail in 1998 and 1999, serving a portion of an
eleven month, twenty-nine day sentence on a conviction for passing worthless checks.

At the conclusion of the hearing, thetrial court found that the defendant had violated the
termsof her probation not only by her failureto pay restitution but also by her arrest for drug charges
and her conviction for passing worthless checks. Thecourt further found that, given her history, the
defendant would not pay restitution in the future. The court therefore revoked her probation and
ordered that she serve her original four-year sentence in incarceration.

ANALYSIS

The defendant contends the trial court abused its discretion in revoking her probation for
failure to pay restitution. She argues that the trial court did not make the required finding that her
nonpayment was willful, and that thereisinsufficient evidence to support such afinding. The State
contends the trial court clearly found that the defendant’s failure to pay was willful and tha the
record supports its finding.

A trial court is granted broad authority to revoke a suspended sentence and to reinstate the
original sentenceif it finds by the preponderance of the evidence that the defendant has violated the
terms of his or her probation and suspension of sentence. Tenn. Code Ann. 88 40-35-310, -311
(1997). When the defendant’ s violation of probation is based on failure to pay restitution or fines,
the trial court must determine the reasons behind the failure to pay. Statev. Dye, 715 S.W.2d 36,
40 (Tenn. 1986). If the court findsthe nonpayment resultsfrom either the defendant’ swillful refusal
to pay or failure to makebonafideeffortsto obtain the meansto pay, the defendant’ s probation may
berevoked. 1d. However, if thetrial court findsthat the nonpayment resultsfrom agenuineinability
to pay, the court may not revoke the defendant’ s sentence and order incarceration unless alternative
measures are inadequate to meet the State' s needs in punishment and deterrence. Id.



The revocation of probation lies within the sound discretion of the trial court. State v.
Harkins, 811 S\W.2d 79, 82 (Tenn. 1991); Statev. Stubblefidd, 953 S.W.2d 223, 226 (Tenn. Crim.
App. 1997); State v. Mitchell, 810 SW.2d 733, 735 (Tenn. Crim. App. 1991). To show an abuse
of discretion in aprobation revocation case, “adefendant must demonstrate that the record contains
no substantial evidence to support the conclusion of thetrial judge that aviolation of the conditions
of probation has occurred.”” State v. Wdl, 909 S.\W.2d 8, 10 (Tenn. Crim. App. 1994) (quoting
Statev. Delp, 614 S.W.2d 395, 398 (Tenn. Crim. App. 1980)). The proof of a probation violation
need not be established beyond areasonable doubt; it issufficient if it allowsthetrial court to make
a conscientious and intelligent judgment. Harkins, 811 S.W.2d at 82 (citing State v. Milton, 673
SW.2d 555, 557 (Tenn. Crim. App. 1984)). We review this issue, therefore, under an abuse of
discretion standard.

The defendant argues that thetrial court made no finding that her nonpayment was willful.
Such afinding, however, wasimplicit in thetrial court’s finding that the defendant had *thumbed
her nose” at the probation system, making no effort to comply with the conditions of her probation.
Thetrid court stated the following:

Let metell youwhat thetotality of the circumstancesis; since
she’s been on probation, she’s had two kids by two different men,
spent along timein jail on adrug charge, spent timein jail on bad
check charges. She's thumbed her nose at this system. Now that’'s
the time she’'s been on probation. That's the time when she's
supposed to be, aterm | don’t liketo use, she' s supposed to beliving
at the foot of the cross. During that time that she’s supposed to be
living at the foot of the cross, thisis al the things she’s done.

And you talk about thumbing your nose at the probation
sysem; she'sdoneit. | ain’t [sic] not going to do anything you tell
me. It'snot just the $7,000.00 we' retalking about here. She’sdone
everything except be a good probationer. | mean hadn’t done
anything, did the opposite.

In that period of time she's gone on food stamps, she's
drawing AFDC, she sdrawing social security by adeceased boyfriend
who she had a baby by, soit’s not just the $7,000.00.

If we leave her out four more years, | don’t know what in the
world she’ll do. She's liable to rob abank. | don’t think I’ ve got
much choicein this case at dl.

| know [the assistant district attorney general] said she'd be
satisfied by not locking her up, but I don’t know whether | am or not.



| don’t think she’s capable of staying out here unless she messes up.
Every way she turns, she messes up.

Now hasanybody inthiscourtroom ever heard anybody doing
as much as she did on probation and not serve the time? | mean
everybody has bent over backwardsfor her and she don’t appreciate
it, shedon’t care, and | think we' ve got other people we can deal with
and may help.

You all know I don’t mind probation, in fact | kind of likeit.
But we've got people back there right today probably go on
probation, they’ re going to say, boy if | could act like she does, you
could put me on probation every day of the week. That ain't [sic]
bad, she’s spent timein jal, she's fooled with drugs, she’'s had two
illegitimatechildren by two different men. Probation must not bethat
bad in Dickson County. | mean you know, what kind of message are
we sending out? | don’t have any choice, I’m going to let her serve
her time.

We also disagree with the defendant’ s contention that the record does not support afinding
that her nonpayment was willful. In reviewing her record of payment, the trial court made the
following observation: “It's obvious you're not going to pay. Here's your record; ‘94 you paid
$50.00, all of *95 you paid $425.00, in ‘99 you paid $85.00, 2000 you paid $190.00, 2001 you paid
$170 and thisyear you paid $25.00.” Thus, the record reflects that the defendant failed to regularly
pay her reduced monthly restitution payments of $30 not only during the time she was unemployed,
but also during periods of employment. She earned $6.00 per hour at Shiloh during July, August,
and September 2001, and yet, according to Ms. Stringfield, made no payments toward restitution
during that time. From August 2000 through June 2001 she earned as much as $7.50 per hour at
Premdor, but the totd of her paymentsin both 2000 and 2001 amounted to only about half of what
she had been ordered to pay. Moreover, the defendant’s own testimony indicates that at least one
of her periods of unemployment resulted not from adownturn in the economy or the conclusion of
her temporary assignment, but from her own misbehavior in getting into an argument with a
coworker at her place of employment.

Such a history supports afinding that the defendant’ s nonpayment was the result of either
awillful refusal to pay or a failure “*to make sufficient bona fide efforts legally to acquire the
resourcesto pay.’” Dye, 715 S.W.2d at 40 (quoting Bearden v. Georgia, 461 U.S. 660, 672-73, 103
S. Ct. 2064, 2073, 76 L. Ed. 2d 221 (1983)). Furthermore, given the defendant’s history and her
testimony at the hearing, the record does not preponderate against the trial court’s finding that she
would be no more likely to comply with the conditions of her probation in the future than she had
been in the past. Accordingly, we find no abuse of discretion by the trial court in revoking the
defendant’ s probation and ordering that she serve her full sentence in confinement.




CONCLUSION

Based upon theforegoi ng reasoning and authorities, we affirmthejudgment of thetrial court.

ALAN E. GLENN, JUDGE



